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The New I-129 Requirement –The New I 129 Requirement 
An Export Controls Hot Topic
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2002 – GAO Report on Deemed Exports
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What GAO Recommended (2002)
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Commerce said, “Hey . . . Igotanidea!”
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2011 – Déjà vu all over again
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In 2011, GAO said, Waaaay back in 2002 . . . 
we recommended that Commercewe recommended that Commerce . . . 
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The new I-129 Petition for a Nonimmigrant 
Worker Requires Employer AttestationsWorker Requires Employer Attestations

New Form I-129 
Rev 10 15 10.pd... New I-129 

structions Nov2010_ _ p structions Nov2010
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H-1B, H-1B1, L-1, O-1A Petitions Only 

H-1B: specialty occupations; an alien coming to perform p y p ; g p
services of an exceptional nature relating to a project 
administered by the U.S. Department of Defense; or a 
fashion model who has national and international acclaim
H-1B1: Chile or Singapore
L-1: intracompany transferee
O 1A li f t di bilit i t iO-1A: alien of extraordinary ability in arts, science, 
education, business, or athletics
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Certification Pertaining to the Release of 
Controlled Technology or Technical Data toControlled Technology or Technical Data to 
Foreign Persons in the United States

EAR Technology ITAR Technical DataEAR – Technology
“Technology” – Specific information 
necessary for the “development,” 
“production,” or “use” of a product.
“Development” - is related to all stages

ITAR – Technical Data
“Technical Data” means Information, other 
than software, which is required for the 
design, development, production, 
manufacture, assembly, operation, repair, Development  is related to all stages 

prior to serial production, such as: design, 
design research, design analyses, design 
concepts, assembly and testing of 
prototypes, pilot production schemes, 
design data, process of transforming design 
d i d fi i d i

y p p
testing, maintenance of modification of 
defense articles. This includes information 
in the form of blueprints, drawings, 
photographs, plans, instructions, or 
documentation.

data into a product, configuration design, 
integration design, layouts.
“Production” - means all production 
stages, such as: product engineering, 
manufacture, integration, assembly 
( ti ) i ti t ti lit(mounting), inspection, testing, quality 
assurance.
“Use”- operation, installation (including on-
site installation), maintenance (checking), 
repair, overhaul and refurbishing.
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http://www.bis.doc.gov/deemedexports/
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Export Control Compliance and Anti-Discrimination 

Deemed Exports compliance engages two federal anti-p p g g
discrimination statutes:

Section 274B of the Immigration and Nationality Act 
prohibits employment discrimination based on national p p y
origin or, in the case of protected individuals, on the basis 
of citizenship
Title VII of the Civil Rights Act bars employment g p y
discrimination on the basis of national origin, ancestry or 
race, and therefore prohibits hiring practices that have the 
effect of discriminating on the basis of national origin
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Exceptions to Anti-Discrimination Laws

Section 274B(a)(2) of the Immigration and Nationality Act 
allows for hiring criteria that are required by law, g q y ,
regulation, executive order, or federal, state, or local 
government contract
Deemed export rules do not prohibit FN employment perDeemed export rules do not prohibit FN employment per 
se. They simply impose a license requirement. Therefore, 
this exception will only apply to specific positions subject 
to the deemed export rule (i.e., for which a license wouldto the deemed export rule (i.e., for which a license would 
be required, or maybe for 126.1 proscriptions under ITAR) 
The exception is not available for positions not subject to 
the deemed export rule (that would not require a license)the deemed export rule (that would not require a license)
Therefore, requests for information should be carefully 
limited accordingly
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Exceptions to Anti-Discrimination Laws

Under Title VII, an exception exists for Bona Fide , p
Occupational Qualifications (BFOQ) regarding national 
origin or ancestry discrimination {42 USC §2000(e)-
2(e)(1)}
Under this exception, if a particular national origin is 
reasonably necessary for a job requirement, it will be 
recognized as a BFOQ exempt from Title VII’s preference g p p
prohibitions. This exception applies to specific positions 
only if subject to the deemed export rule’s licensing 
requirements
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Export Controls Compliance and Anti-Discrimination 

Even asking an applicant to state their citizenship may be g pp p y
problematic under federal anti-discrimination laws 
An employment form/questionnaire must be crafted in 
such a way that it ascertains whether the candidate fallssuch a way that it ascertains whether the candidate falls 
into one of the exempt categories, and if not, whether the 
candidate is a citizen of a country for which a license 
would be required for the specific technology implicatedq p gy p
If a deemed export license requirement is confirmed, an 
employer would be permitted under one of the exceptions 
to ask for confirmation of citizenship for inclusion in ato ask for confirmation of citizenship for inclusion in a 
deemed export license application to the USG
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Questions??
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